
The questioi~ presented by ?he Plaintlfis 111 this case is wi~ether 4rticie Y\-. q 7 I I I I - I I E  01 

conditions senior water rights. 

According to Plaintiffs, 7 was enacted to ward off the State of California's interest in 

diverting water from Southern Idaho in the early 1960's, and did so by enacting 5 7 which 

Authorizes the Idaho Water Resource Board to 'fonlx~~llate and il31piement 
a state water plan for optimum developineilt of water resources in the 
public interest.' The State Water Plan does ilot call for senior water users 
to suffer water shortages at the hands of junior appropriators. 

Pl.'s Memo, at 27; citing State Water Plan, 7 1 G (requiring conjunctive management). 

More will be stated on this later. However, suffice it to say at this poii~t, that section 3 

was not altered or amended by section 7. The two must simply be I-ead together -- that 1s "watel- 

resources board shall have the power to fon~~ula te  and irnplenlent a state water plan for opi i rni i i~~ 

development of water resource sill the public interest -- colisistent wit11 the establislled law of 

this state, including the prior appropriation doctrine." 

X. 

GENERAL ANALYSIS 

1. As pr-esently used in Idaho water law, what does the phrase "Conjunctive Management" 

really mean? 

The Director defines conjunctive management in the IDAPA as: 

Legal and hydrologic integration of admiilistl-ation of the diversioii and 
use of water under water rights from surface and groiind water soul-ces, 
including areas having a colnrnoil ground water supply. 
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(Idaho 1998), tile Idaho Supreme Court stated: 

Coinjunctive management combines legal and  hycflrolsgic aspects of 
the diversion and use of water under water rights arising both fl-001 
surface and ground water sources. Proper  management in this system 
requires knowledge by the IDWR of the relative priorities of t h e  
ground and surface water rights, how the various ground and surface 
water sources a re  interconnected, and  how, when, where and to what 
extent the diversion and use of water from one source impacts the  
water flows in that  source and other sources. 

A & B hipation, 131 Idaho at 422 (emphasis mine). The Supreme Coul-t then comme~~ted on a 

1994 Interim Legislative Committee, which committee had been charged wit11 specific duties 

and, after its investigation, filed its report. The Idaho Supreme Court stated: 

In 1994, an iinteri~n legislative comn~ittee charged with reviewing the 
progress of the SRBA noted the pendency of studies on conjunctive 
management investigating the effect of ground water pumping on 
natural  springs that  flowed directly into the Snake River. The 
committee reported: 

Conjunctive management of ground water and surface 
water rights is one of the main reasons for the 
commencement of the Snake River Basin Adjudication. 
In fact, the Snalte River Basin Adjudication was filed in 
1987 pursuailt to I.C. fj 42-1406A, in large part to resoive 
the legal relationship between the rights of ground water 
pumpers on the Silalte h v e r  Plain and the rights of Idaho 
Power at its Swan Falls daln. 

Historically, conjunctive management has not occur-red 
in Idaho, especially between the Snake River Plain 
Aquifer and the Snake River. To coi~juilctively mallage 
these water sources a good understanding of both the 
hydrological relationship and legal t e l a t i o ~ ~ s h i ~  between 
grouild and surface water is necessary. 

Although these issues rnay need to be resolved by general 
administrative provisiolis in tile adjudication decrees, they 
generally relate to two classic elements of a water right 
- its source and priority. The SRBA should determine 
the ultimate source of the ground and surface water 
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rights being adjudicared. Tii~s Iegai d e t e ~ m i ~ l a t ~ o n  inilsi 

be made in the SRBA. The IDWR siiould provlde 
recolnlneridatiol~s to the SRBA Districr Co~irt  011 how 11 

should do so. Fudlier, the SRBA District C o u r t  must  
determine the I-elative prioriQ between sul-face and 
ground water rights. 

If tlie SRBA proceeds and these issues a re  not  addressed, 
a major objective for the adjudication will not have 
been served. Conjunctive administration will be set 
back, aild another generation of ground and surface 
water users i l l  be uncertain regarding theii- 
relationship to each other. 

Id. (internal citations omitted) (eliiphasis mine); citing 1994 INTERIM LEGISLATIVE 

COMMITTEE REPORT ON THE SNAKE RIVER BASTN ADJLDICATTON, p 36-37 

To this Court (and despite tlie definition offei-ed in IDAPA 37.03.1 1.0 10.03), the term 

"conjunctive management" as presently used i11 Idaho water law is a tenn of a1-t with lots of 

"wiggle 1-oom" or discretioil; it is not a well defined legal phrase whic11 has a well settled 

meaning. To boll-ow from Mr. Ailislie (wl1o was cliaracterizii~g the language "or any other use 

necessary to complete developluent of tlie material resources of the State"), sucli a phrase "is a 

regular rainbow-chasing expression.. ." Proceedin,gs and Debates at 1 6 3 0  (empl~asis miile). 

Or, as Mi-. Reid ill the same debate stated: 

As a lawyer, if 1 desired litigatioil to spring up, and litigation which 
would be susceptible, from so many considerations, to throw people 
into trouble and lilalte busiiless for lawyers, 1 should vote for this, but I am 
legislating for the good of the people, and I tllinlc the imattel- should be p ~ i t  
certain and definite, and you have made it so broad it is going to be 
inoperative and you destroy the very purpose you wish to achieve. 
Limit it to what you propose. That is the reason I offer the amendment. 
I offer it in good faith. I do not want the law to be a nulljty on our statute 
book. 

Id. at 1628-29 (emphasis mine). - 
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As ivill be discussed 113 greater detarl later 112 i h s  dec~sron,  In I &  ~ I - G S S I ~ ~  (!pcr;il~i e sc'ilsc. 

tlie plx-ase "conjunctively iilanaged" is, in some respects, an empty vessel to he filled later i n  the 

discretion of the Director. In the past, similar concerns witli the plvase have not inissed the 

attelltion of either the SRBA district court or the Idaho Supreme Caul-t. 

More pai-ticulai-ly, this Court believes it is for this "teini of art" 01- "Dil-ectol-'s disc]-etion" 

reason that the SRBA District Court, iii n~ l i ng  on Basin Wide Issue 5," specifically rejected the 

language "to be conjunctively managed," but instead illserted tlie language "colmected sources." 

The SRBA Court specifically warned of the dangers of allowii~g 
'coi?junctive administration' to redefine water rights decreed in the SRBA: 

Although IDWR is charged with the sole authority for 
administering water rights, such water rights cannot be 
'administered' in a manner inconsistent with the prior 
appropriation doctrine. The argument is that s~ibjecting a 
water right to the undefined tenn Lconju~lctively,' could he 
construed at some point in the f ~ ~ t u r e  to supercede or 
modify the concept of prior appropriation. The other 
related concern is that IDWR has prolnulgated 
administrative rules for colijuilctive management and that 
the proposed general provisioli as worded can be 
reasonably iliterpreted to iilcolyorate by reference these 
adinii~istrative rules illto the decree. Si~zce nditzi~listl~ative 
rrlles are sribject to change, every t i ~ ~ z e  the rules change, 
the scope of the water rights affected O J ~  the general 
provision lvozrld also charrpe Also, to the e s t e ~ ~  t the 
adnzi~zisfr.ative rules, rzotv or irz tlze fzitzire, allow ZDIYli to 
ad~nirzister water i~z a inalzizer inco~zsiste~zt iuitlz tlze y rior 
appropriation rloctrirze, tlre incorporntio~z of the 
nd~~zi~tistrative rriles into n water right decuee cffectivelji 
dinzi~zisizes the owrzer 's  proper fy interest. 

Pl.'s Memo. in Support of S.J. at 47-48; Thompson Aff., Ex. I< Order Setting TI-ial Date. etc. 

(Basin-Wide Issue 5) (Coniunctive Manaqement General PI-ovision) at 3-4 (h4ay 16, 1000) (bold 

and italicized emphasis in original; bold only emphasis liiine) 

l 5  - See Order on Cross Motions for Summary J~ldgment: Order on Motion to Strike Affidavits; dated July 2. 2001: 
see also Basin Wide Issue No. 5 ;  Connected Sources General Provisions (Conjuactive Managemeil~j Memul-andun1 
Decision and Order of Pa~tial  Decree; dated Febluary 27, 2002, in particular Exhibit A; attached thereto. 
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The Idaho Supreme Court has also honed in on ihe pl-obiern. 111 State v .  Nelson, ! 3 1 

Idaho 12, 951 P.2d 943 (Idaho 1998)? in speaking to water adlniiiistration and the CMK's the 

Idaho Suprenle Court stated: 

The IDWR has tbe power to issue 'rules and regulations as inay be 
necessary for the conduct of its business.' These rules and  regulations 
are  subject to amendment or  repeal by the IDMIR. Addiiionally, lhc 
IDWR's Director is in charge of distributing water from all natui-a1 
water resources or  supervising the distribution. Including these 
General Provisions in a decree will provide finality to water rights, 
and avoid the possibility that the rules and regulations could be 
changed a t  the  sole discretion of the Director of the IDWR. 

Finality in water rights is essential. 'A water right is tantamount to a 
real property right, and is legally protected as such.' An aggren~eilt to 
change any of the definitional factors of a water right would be 
co~nparable to a change in the description of property. Additionally, 
pursuant to Idaho Code section 42-220, all rights that are decreed pass 
with conveyance of the land and therefore the land co~ild be sold with the 
certainty that the water would be distributed as decreed. Further, tliese 
General Provisions describe common practices in the Big Lost which are 
unique and sometimes contrary to general water distribution rules. 

A decree is important to the continued efficient administration of. a 
water right. The watelxlaster must look to the decree for instnlctions as 
to the source of the water. If the provisions define a water right, it is 
essential that  the provisions are in the decree, since the watei-master is 
to distribute water according to the adjudication or  decree. 

Additionally, we conclude that the General Provisions provided by T.C. 5 
42-1412(6) should be included in a decree if they are deenied ilecessary 
for the efficient administratio~l or to define a water right. Provisions 
necessary for the efficient administration of water rights should he 
preserved in the SRBA decree, not merely in the Administrative rules 
and regulations. 

Id. at 1 6 (internal citations omitted) (emphasis mine). - 

2. CMR's Generally 

Generally speaking, what are the CMR's? IDAPA 37.03.1 1 .OO 1 provides: 
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The rules prescribe procedures for I-espondiug to a delivery call made 
by the bolder- of a senior-priority sur-face or- ground 1)-ater- r-ight 
against the holder of a junior--priority ground water- right in an area 
having a common ground water supply. It is intended t i n t  these 1-ules 
be incorporated into general niles govelning water distribution in Idaho 
when such mles are adopted subsequeiitly. 

IDAPA 3 7.03.1 1 0 0  1 (emphasis mine). 

At this juncture, sevel-a1 points are worth noting. First, in A & R Irviqation District 1.. 

Idaho Collservatioln League, 13 1 Idaho 41 1, 428, 955 P.2d 568 (1 998), 011 re-ai-g~~inent, tlie Ida110 

Supreine Court stated: 

While the district court noted the adoption by the IDWR of IDAPA 
37.03.1 1 setting forth the department's "Rules for Conjunctive 
Management of Surface and Ground Water Resources," these rules do not 
necessarily overlap the SRBA proceedinss. Tiley do not provide Sol- 
admil~istratiol~ of illtercomlected surface and ground water riglnts in the 
SRBA, nor do they deal with the interrelatiollship of water rights witl2i11 
the various Basins defined by the Director and the SRBA district court; 
and they do not deal with the interrelationship of those Basins to each 

i h  other and to the Snalte River in the SRBA proceeding. The rules 
adopted by the IDWR are primarily directed toward an instance 
when a 'call' is made by a senior water right holder, and do not 
appear to deal with the rights on the basis of 'prior appropriation' in 
the event of a call as required. 

Id. at 422 (footnote and emriphasis mine). Thus, Ida110 Supreme Court has previously reviewed - 

the CMR's, and on at least one occasion found that the niles do not even deal ~ v i  th the si1i7jecr 

water rights on the basis of "prior appropriation" in the event of a call as required. Of course, 

this is very problematic given the legislative charge to the Director in I.C. $ $  42-602 and 42- 

The seco~id point tlGs Court wishes to draw attention to is the language iii IDAPA 

37.03.1 1.001, "in an area having a common grotuld water supply." Despite the definition in 
C 

'"his Court believes that since the qualifier in ths sentence references "the SRBA" District Court, and since tlie 
SRBA District Court has now adopted the Basin Wide Issue 5 - "Co~mected Sources" general pl-nvisiol:. illis 
sentence of the Idaho Supreme Court made in 1998 would no longer be a correct statement. The Basin Wide Issue 5 
general provisions was filed on February 27, 2002. However, the accuracy of the next (balded) sentence remains. 
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I D M A  37.03.1 1010.01, and the Director's fiiiding in I D M A  37.113. 1 1 .O50 (Rule 50), by virtiit: 

of the SKBA Coui-t's Basil1 Wide 5 Order, a11 water - Y;-OLUI~ and s~xfa-e - is deemed to be 

liydra~~lically connected unless it is specifically evelilpted. 

Tlie language of tlie Basin Wide Issue 5 "Colmected Sources" Order row to he 

iiicorporated as a geiiel-a1 provision in all SRBA partial decrees, is as follows: 

Tlie followiilg water rights from the followillg sources of water in Basin 
shall be administered separately 60111 all other water rights in Basin 

- in accordance with tlie prior appropriation doctrine as estabiisi~ed by 
Idalio law: 

Water k g h t  No. Source 

The following water rights fi-orn the following sources of water in Basin 
- shall be administered separately fi-om all other water rights in the 
Slialte River Basin iii accordance with tlie prior appropriation doctl-ine as 
established by Idalio law. 

Water Right No. S ourc e 

Except as otherwise specified above, all water rights within Basil? _ will 
be adliiiliistered as connected sources of water in tlie Snake Rivel- Basin in 
accordance with the prior appropriation doctrine as established by Idaho 
law 

Mernorandmn Decisioli and Order of Partial Decree. Basin Wide Issue No. 5, Coi,nected Sources 

General Provision (Coniunctive Mailasement); Ex. A (Feh 27, 2002). 

3 .  The Statutory Authority for the CMR's 

IDAPA 37.03.11.000 recites tlie legal authority for the adoptioll of the CMRYs. Tl?e two 

statutes listed are I.C. tj 42-603 and I.C. 5 42-1805(8). I.C. 5 42-603 provides: 

a Ions.- 42-603. Supervision of water distribution - Rules and regul t' 
The director of the department of water resources is authorized to adopt 
rules and regulations for the distribution of water fi-om the streams. 
rivers, lakes, ground water and other natural water sources as shall be 
necessary to carry out the laws in accordance with the priorities of the 
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rights of the user-s thereof. Pro~nulgation of rules and regulations shall 
be in accordance wit11 the pi-ocedures of chapter 52, title 67. Ida110 Code. 

I.C. 3 42-603 (emphasis mine). A stroiig emphasis is placed by this Couri ilpon the legislative 

authorization "as sliall be iiecessary to carry out tlie laws in accordai~ce with the priorities of tile 

rights of tlie users thereof." 

See also Idaho Code $ 42-602, which states in part: 

The director of the department of water resources shall distl-ibute 
water in water districts in accordance with the prior appl-opl-iation 
doctrine. The provisiolis of chapter 6, title 42, Idaho Code, sliall apply 
oiily to distributioll of water witliin a water district. 

Idaho Code 3 42-602 (WEST 1996) (emphasis mine). 

4. The natul-e of a water right in Idaho. 

A water riglit is a constitutionally recogiized property right. Idaho Const., Art. XV, 3. 

The Idalio S ~ ~ p r e m e  Court stated in Nelson: 

Finality ill water rights is essential. 'A vrater right is tantamount to a 
real property right, and is legally protected as such.' Ali agreement to 
change any of tlie definitional factors of a water rights would be 
coinparable to a change in tile descriptioll of property. Additional, 
pursua~it to Idaho Code section 42-220, all rights that are decreed pass 
with coliveyalice of the land and therefore the land could be sold with 
the certainty that the water would be distributed as decreed. 

Nelson, 13 1 Idaho at 16 (emphasis mine). 

The nature of the right is called ail ~usufruct~~al-y right. Mu. Poe, in the constitutior~al 

debate, stated tlie following: 

Now, the right to water; no man can acquire any right to water. There is 
no such thing as property in water. It is what is called a usuf~~lctuary 
right, or the riglit to the use. 

Proceedings and Debates at 1128. See also, Mr. Heyburn's coniinents at id. at 1168. 
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Or, as Cou~lsel for IGWWA con-ec"ly mirites iii their book. H3mdbcok on Idaho Water- La:v. 

Janual-y 1, 2003 at pages 2-3 : 

A water riglit is a property right, but the water right owners do ilot ' ' o ~ ~ ~ i ~ "  
the water itself. This is because Idaho's rivers, streams, lalies and gro~i~id 
water all belong to the people of the state. A water right is a legally 
protected right to rrse the public's water. \Vatel- riglits ai-e often 
described by lawyers as "usufi-~~ctua~--y,~' meaning a I-ight to the use of a 
thing, not owliership of the thing itself. Usufructual-y rights s r e  
nevertheless property rights - real estate - ful l j~ protected against 
unconstitutional takings. 

Id. at 2-3 (italicized emphasis in original, bold emphasis mine). - 

A water riglit is described and defined by the stated elements of the right. The traditional 

eleinents of a water right are: source, priority date, amount, period of use, purpose of use. poiiii 

of diversion, and place of use. Olson v. Idaho Dep't of Water Iiesources, 105 Idaho 98, 666 

P.2d 188 (1983). See also I.C.5 42-1411(2)(11), (i), and (j), which stat~ltorily adds to the 

traditional elements as follows: 

(2) The director shall determine the following elements, to the extent the 
director deems appropriate and proper, to define and administer the water 
rights acquired under state law: 

(11) a legal description of the place of use; if one (1) of the purposes of use 
is irrigation, then the number of il~igated acres within each forty (40) acre 
subdivisioii, except that the place of use may be described usilig a general 
description in the manner provided under section 42-2 1 9, Idaho Code, 
which may consist of a digital boundary as defined in section 42-20213, 
Idaho Code, if the irrigation project would qualify to he so described 
under section 42-2 19, Idaho Code; 

(i) coliditioils over the exercise of any water right included in any decree, 
license, or approved transfer application; and 

(j) such remarks and other matters as are necessary for definition of the 
right, for clarkfication of any element of a right, or for administration of 
the right by the director. 
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Idalio Code 5 42- 141 1j2) (WEST 2006). 

5. The Prior Appropriation Doctrine 

Generally stated; there are two systems of water rights in tile U11ited States relaling lo [he 

use of water. One is the ripai-ian rights systein and the other is tlie priol- appropriation doctl-ine. 

The prior appropriatio~i docti-iiie is finilly rooted in Idaho law. It was in effect in Ida110 when 

Idaho was still a territory. Malad Valley Irrigation Co. v Campbell, 2 Idaho 41 1, 41 1 ,  IS P. 51 

(Idaho 1888). As discussed earlier in tliis decision, various parameters of the prior appl-opl-iatioi~ 

doctrine were discussed at length during tile Constitutional Convention. Tliere were also two 

distinct atte~npts to inject poi-tions of the riparian doctrine in the Coilstitution. one for ag~-ic~~I1~~1-31 

use and the other for mining.'7 The first was Mr. Vineyards' motion. Pi-ocecdills and 

Debates at1 13 1-38, 1 159-60. The second was Mr. Heybum's proposed arnend~i~ent. See id. at 

1 166-76. Each was fiixily rejected. 

Following adoption of tbe Constitution, the Idaho Supreme Court and the United States 

Supreme Court also addressed and rejected riparian riglits in at least the following cases: 

Hutchinson v. Watson Slough Ditch Co., 16 Idaho 484, 493, 10 1 P.  1059 (Idaho 1909) (I-ipal-iaii 

rights are repugnant to tlie constitution and exist oiily to tlie extent they do not conflict with I-ight 

acquired tl~rougli prior appropriation); Schodde v. Twin Falls Lalid Rr Water Co., 224 U.S. 107, 

12 1 (19 12) (rejecting tlie riparian rights of appropriation); Baker v. Ore-Ida Foods. Irlc.. 95 Idaho 

575, 584, 513 P.2d 627 (Idaho 1973) (rejecting "coi-relative rights" in ground watei-). 

I11 rejecting the riparian rights doctrine and adopting the prior appropriation doctrine, thc 

fl-aniers' intent was clear that an owner of land, simply as the owner, has no right to liave a 

17 This Court clearly recognizes that waters within an organized mining district are not at issue in tliis case. The 
reason this mining matter is placed in this decision is to punchlate the intent of the framers in which they I-elect any 
notion ofriparian os "equal sights" in water administration in this State. 
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stream of water flow to, by, though, o-iler? or ~rnder hls land. & Pi-oceedi I I ~ S  m:i Debar c i, i':!?~ 

Constit~~tional Convention of Idaho at 1 1 32. 

The undel-lyiiig theory or premise of the iiparia~i rights doctrine is equality of rights and 

reasonable use. There is iio priority of rights. The reasonable use by each is iilnited hy  3 like 

reasonable use in every otliel- riparian. 

The underlying theory or premise of tlie prior appropriatiol~ doctrine is that 11e who first 

appropriates a supply of water to a beneficial use is first in right. Tliere is 110 ecjuality of I-iyhts. 

The prior appropriation doctl-ine, in its truest sense, makes 110 distinctio~~ het\veeil those 

beneficial uses for natural wants (domestic) and tliose for ag-icultural or manufacti~i-iiiy, etc. 

However, and as clvonicled by this Court earlier in this decision, Idaho's vel-sion of  the prior 

appi-opriation doctriiie does have a preference sys te l~~ ,  as stated in ~ r t i c l e  SV, $ 3 o r  t l ~ c  Idaho 

This "preference" system as stated in Section 3 was in part addressed by the Idaho 

Supreme Court ill Montpelier Millilig Co. v. City of Montpelier, 19 Idaho 212, 1 13 P 741 (Idalio 

191 I),  as follows: 

Froin the language thus used in this sectioli appella~it argues tliat it \4las the 
illtentioil of the fi-amers of tlie colistitution to make ail appropriation of 
water for dolnestic uses a light superior to an appropriation made fo1- 
man~ifacturing uses, witl~out reference to the time or PI-iol-ity of siicli 
appropriations. 

We do not think the language t l~us used in the constit~~tion was cvel- 
intended to have tbis effect, for it is clearly aiid explicitly provided ill said 
section that the riglit to divert and appropriate the uliappropriated ~catcrs  
of any natural stream to beneficial uses shall never be denied; tliat priority 
of appropriation shall give the better right as between those iisiliy the 
water. This clearly declares that the appropriatio~~ of water to a beneficial 
use is a constit~itional right; and that the first in tinie is the first in right. 
witllout reference to tlie use, but recognizes tlie right of appi-opriations for 
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domestic purposes as superior to approprlatlons for other purposes. w i ~ i i r  
the waters of  any ilatm-al stream are not suffic~ent  for the se;l.:ce of all 
those desiviilg the same. This section clearlj~ recognizes tha t  the I-ight 
to use water for a beneficial purpose is ,a propea-ty I-ight, sub.ject to 
such provisions of law regulating the talcing of private propel-t)' for 
public and private use as refei~ed to ill section 14, ai?. 1 ,  of  the 
Colistitutio11. 

I t  cfearly was the ilntention of the framers of t h e  constitution to 
provide that water previously appropriated for manufactul-ing 
purposes may be taken and appropriated for domestic use, upon due 
and fair compensation therefor. I t  certainly could not have been the 
intention of the fi-amers of the constitution to provide that water 
appropriated for manufacturing purposes could thereafter- al-bitrarjl 
and without compensation be appropriated for domestic purposes. 
This would manifestly be unjust, and clearly in contravention of the 
provisions of this section, which declare that the right to divert and 
appropriate tbe unappropraited waters of any natural stream for beneficial 
use shall never be denied, and that priority of appropriatioil sliall give the 
better right. 

Montpelier Milling, 1 9 Idaho at 2 1 8- 1 9 (emphasis mine). 

Another tenet of the prior appropriatio~l doctrine of Section 3, Article YV, which cannot 

be overstated as it relates to the present case, is that by defiliition the rights of the vai-ious 

18 appropriators are never equal. 

The basis, nleasure and limit of the water right under the prior appropi-iatioil doctrine is 

the beneficial use to which lie has put the water. See Wells A. Kutcllins, Idaho Law of Wale]- 

Rights, 5 Idaho L. Rev. 1, 39 (1968). 

Because water must be put to a beneficial use, a water right holder cannot lawtiilly waste 

water. As Mr. Gray stated in the Constitutional debates: 

When I go there first I will take what I need; we cai~not have any more 
than we need as a matter of course; the law will not pelxiit us to do that. 

Proceedings and Debates at1 136. 

'' This means appropriators diverting fio1n the llahlral stream or the aquifer as opposed to those iv l~o  pi-ocui-e a \vatel. 
right under a "sale, rental, or dish-ibution." Idaho Const. Art. SV, 4-5. 
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It is tile policy of the law to prevent wasting of \water. Sticknev v Ha~irai-ilin. 7 Ida i i i~  

424, 433, 63 P. 1891 (Idaho 1900); Twin Falls Land Xr Water Co. v. Twin Falls Canal Co., i 

Fed.Supp. 237, 25 1 (D. Idalio 1 933). 

The Idaho Supreme Conrt stated in Martiny v. Wells, 91 Idaho 2 15, 3 18-1 9. 11 9 P.2d 470 

(Idalio 1 966) 

Wasting of irrigation water is disapproved by the constitution arld 
laws of this state. As we said in Moulltaill Honle In-i,qation District v .  
Duffy, supra, it is the duty of a prior appropriator of water to allow the 
use of such water by a junior appropriator a t  times when the prior 
appropriator has no immediate need for the use thereof. 

Under the facts il~volved ill this case, the court's conclusion that the best 
use of the water was the use made of it by defendant, is immaterial 
and lends no support to the judg~ie~l t .  The policy of the law against t h e  
waste of irrigation water cannot be misconstrued or  misapplied in 
such manner as to permit a junior appropriator to take away t h e  
water right of a prior appropriator. 

Martiily, 9 1 Idaho at 2 1 8 - 19 (emphasis mine). 

The burden of proof to establish waste is allocated to the jul~ior appl-opi-iatol-. Gilbert 1.. 

Smith, 97 Idalio 735, 739, 552 P.2d 1220 (Idaho 1976). 

And, as stated by Mr. Hutcl~ins in his law review article: 

Beneficial use. - It is provided by statute that 110 licensee nor ally claimant 
of a decreed water right 'shall at any time be entitled to the use of more 
water than can be beneficially applied on the lands for the benefit of which 
such right may have been confirmed.' The supreme court also has held 
that the appropriator is held to the quanxtity of water he is able to 
divert and apply to a beneficial use at  a particular time, within the 
limit of his appropriation. 

Econor~zicni and reasonable use. - In addition to beneficial use, the hctors 
of econoiny and reasonableness of use of water have been imposed up011 
the appropriator; but in some of the decisions the courts have bee11 cnl-eft11 
not to push their interpretation of reasonableness to the point of i~iiposing 
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unreasoi~ahleiless up011 tliz appropriator in one declsior~ [lie Ida110 
Supreine Court said that: 

It is the settled law of this state that no person cai-i. by 
virtue of a prior appropriation, clai~n or llold Inore water 
than is necessary for tile use of the appropriation, and the 
amount of water necessary for the prlrpose of in-igation of 
the lalids in question and the co~iditioll of the land to be 
irrigated should be taken into consideration. **'" A prloi- 
appropriator is only entitled to tlie water to the extent that 
he has use for it when econo~nically and reasoilably used. 
It is the policy of tlie law of this state to require the higl~est 
and greatest possible duty fl-on? the waters of the state in 
the interest of ag-ic~~ltui-e and for usef~ll and beneficial 
purposes. 

A federal coui-t agreed, in the same year, that conservation of water. is 
a wise public policy, but added that so also is the  consel-vation of' tile 
energy and well-being of the water user and that economy of use is not 
synonymous with mi~limum use. The Ida110 court has recently held that 
tlie fact a jurlior appvopriator could use water already decreed to a sei-rior 
appropriator inore efficieiitly was immaterial to a detei~nination of wlio 
had tlie superior right. 

Hutchins at 39-40; citing Washin'gton State Sugar Co. v. Goodric11~ 27 Idaho 16, 44, 1 47 P. 1 073 

(Idaho 1915); Caldwell v. Twin Falls Salmon River Land Rr Water Co., 225 Fed. 584. 596 (D.  

Idaho 1915) Clark v. Hallsen, 35 Idaho 449, 455-56, 206 P. 808 (Idaho 1922) (en~phasis n ~ i n e ) .  

However, Idaho's version of the prior appropriatioi-r doctrine also includes othel- 

significant col~iponents or aspects, incorpreal property rights, if you will, wl-rich are very 1niic11 a 

part and parcel of the doctrine which attaches to the watei- I-iglit; more pa~-ticula~-lv. the 

colicolnitant tenets and procedures related to a delivery call, which ]lave l-ijstorically beel? held 

necessary to give the constitutiolial protectiolis pertaining to senior water i-iglits. The battle cry 

of IDWR till-ougilout their briefing in this case is that while "priority of appropriatioil silall g1 .e  

the better right as between those using tlie water," "it is not the only funda~nental pi-inciple 01- 

ilnportant principle." See IDWR7s Memo. in Oppositioi~ to S.J., at 8 (Dec. 6, 2005). 111 otl>c~- 
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~vol-ds, IDWR argues that there is a lot ;nore to Idaho's vel-ilon of tlis pl-101- ~ p ~ ~ i - c > ~ ~ ~ - ~ ~ t i c ~ ~ ~  

doctrine than just "first in time." This Court f~llly agrees. With that po~llt in mind. hows~el- .  tile 

issues in this case deal wit11 the administratior.1 of establisl?edidec~-eed rights and not n 1t11 ~ h c  

process of adjudication of those rights. 

As such, there are two additional piilnary and essential principles of Idal~o's version of 

the prior appropriation doctrine wl~icll are at issue in the administration of established I-lghts b ~ ~ t  

which are absent froln the CMR's. They a]-e that in times of shortage there is tlie presulliption of 

injury to a senior by tlie diversion of a junior, and the well e~igrained bul-dens of proof. 

Illjury in this context is universally understood to rilean a decrease 117 tile vol~ll-iie 01- 

supply of water to the detriment of the senior. 

These concepts arise out of tile Constitution and are stated in Moe v. Hal-eel-. 10 Tdaho 

302, 7 P. 645 (Idaho 1904), as follows: 

This court has uniformly adhered to the principle ri,~~~olittrerl borll irt 

the constitutio~z and b y  the statute that the first appropl-iator has the 
first right; and it would take more than a theory, and, in fact, clear 
and convincing evidence in any given ease, showing that the prior 
appropriator would not be injured or  affected by the diversion of a 
subsequent appropriator, before we would depart  from a rule so Just 
and equitable as its application and so generally and unifot-mly 
applied by the courts. Tl~eories neither create nor prod~lce water, and 
when the voluilie of a streani is diverted and seventy-five per cent of i t  
never retulus to the stream, it is pretty clear that not exceeding twenty-five 
per cent of it will ever reach the settler and appl-opriator down the stream 
and below the point of diversion by the prior user. 

It is therefore clear that no water will be left for some of the subsequent 
appropriators. Where prior appropriators have diverted the a~no~ in i  of 
water to which they are entitled and, for example, say one hul~dred inches, 
to which the next appropriator is entitled, is left in the streani and a settlei- 
above diverts a part or all of t l ~ e  relnaining water, the presumption must 
at once arise that such diversion will be to the injury and damage of' 
the appropriator entitled thereto. So soon as the prior appropriation 
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and  right 3F use is established, it is clear, as a proposition of' law, that  
the claimant is entitled 80 have sufficient of the  uiij3pp1-0pa-baded water-s 
flow down to his poiat of diversiou to seeppb Bsis r-ighh, and an 
injunction against interference therewith is proper protective relief to be 
granted. The subsequent appropriator who claims that such diversion 
will not injure the prior appropriator below him should be requir-ed 
to establish that fact by clear and convincing evidence. 

Moe, 10 Ida110 at 305-07 (emphasis mine). 

And in J o s s l ~ ~ ~  v. Daly, 15 Idaho 137, 96 P. 563 (Idaho 19081, tile Ida110 Supi-enir COLII-I 

stated: 

I t  seems self-evident that to divert water from a stream 01- its supplies 
o r  tributaries must in a large measure diminish the volume of water in 
the main stream, and, where an appropl-iator seeks to divert water on 
the grounds that it does not diminish the volume in the main stream 
or prejudice a prior appropriator, he should, as we observed in Moe v .  
Harger, produce 'clear and convincing evidence showing that the pr-ior 
appropriator would not be injured or affected by the diversion.' The  
burden is on him to show such facts. I11 this case there can be 1x1 

reasonable doubt but that tlie appellant is entitled to have at  least the 
volume of water flow from these springs into Seaman's creek as great 
and to as full an extent as it was a t  the time the decree was entered in 
Daly v.  Josslyi, provided these springs flow that much water a t  this 
time. 

Jossl\m, 15 Ida110 at 149 (internal citations omitted) (elllphasis milie); see also Cnntlii~ v. Cartel-. 

88 Idaho 179, 186-57, 397 P.2d 761 (Idaho 1964). 

I11 summary, at least three additional colnponelits or tenets of the prior appi-opriation 

doctrine relative to the administratioiddelive1-y/cul~ailllient cases are: 

1, in an appropriated water source, when a junior diverts 01- wiil2draws 

water in times of a water shortage, it is presumed that there is injury to 

a senior; 

2. as soon as tile senior establishes his prior appropriation and use, the 

burden then shifts to the junior who ciail~is the diversio~~ will noi ~IIJLII-e 
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the senior, to establish tliat fact fir-st by clear and co1-11 ~ricri-g c\ iiicncc. 

and 

3. that these two rules of law derive fi-on1 the historical developmeni 01' 

the prior appropriation doctrine. which call-led over into the 

Colistituti on. 

Moe, 10 Idaho at 305-07. Each has been reaffirmed by the Idaho Sup-en~e Couit. and eacli 

relnailis as part and parcel of Idaho's versioli of the prior appropriation doctrine, which is the la\?? 

in this State today. 

6. Futile Call 

Futile call is defined by the CMR's as: 

A delivery call made by the holder of a senior-priority surface 01- yl-oui?d 
water right that, for physical aiid hydrologic reasons, cailiiot be satisfied 
witllin a reasonable time of the call by illllnediately curtailing diversions 
uiider junior-priority ground water rights 01- that would result in waste of 
the water resource. 

In Wells A. Hutchins's law review article, Hutchiils describes the coiicept of  f~itile call as 

follows: 

If neither the surface flow nor underflow of the streaim, if ~lndistur-bed, 
would reach the point of diversion of a prior appropriator, such 
appropriator cannot complain of a diversion of water above I i i i~ i  by a 
junior appropriator; but  the burden rests upon the latter- to s l i o \ ~  thal 
neither the surface flow nor underflow if unintei-rupted woti Id reach the 
senior appropriator's diversion. The same burden rests upon a junior  
appropriator of ground water, to show by direct and convincing 
testimony that his diversion will not injure o r  affect the diversion of'n 
prior appropriator. 

Hutchins at 5 2 (emphasis mine). 
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7. Transfer of ;a \$iaker R g h t  v. Delivery Call to Fulfill a MJater R g h t  

While an in depth discussion regarding the concept and laws of a "tl-ansfel-" versus a 

"delivery call" is not iiecessary, because the CMR's seem to "borrow" son-~e trans fel- concepts 

and apply them to delivery or distribution calls, several points need to he addressed. Undel- 

Idalio law, a "transfe-i-" of a water right refers to a cliai-~ge or altel-atioii of o11e 01- ~nol-c oi' illc 

elenielits of tlie already established right. Idaho Code $ 42-222 (WEST 2006); I-131-dv 1 .  

Higginson, 123 Idaho 485, 549 P.2d 946 (Idaho 1993). On the other ha11d. a watei- de1ive1-)I call 

is defined in the CMR's as: "a request fi-om tlie holder of a water right for administl-ation of 

water rights under tlie prior appropriation doctrine." D A P A  37.03.1 1 .010.04. Both a "trans Term 

request and a "delivel-y call/distribution demand," are addressed to tlie Directoi- of IDWR. 

The basic require~llents for a transfer of a water right are codified in I.C. $ 12-222, biit [he 

fundaiilental principles and overriding focus has been to scrutinize the proposal to pi-evei-it i ilj ul-y 

to one or more junior water rights, and/or secondly to prevent enlargement of the existing i-igiit. 

While LC. $ 42-222 stat~ltorily protects all water rights from injury, the i ~ i j  ury aiialysis fociises 

on the protection of juiiior water riglit holders who are entitled to those conditions in 111c soui-cc 

inaiiitai~led as they found then1 when they first n ~ a d e  their I-equest for appropl-iation. Ci-ocltctt 1,. 

Jones, 47 Idalio 497, 503-04, 227 P. 550 (Idalio 1929). Of prilnary iixport to tile pl-eseiit case. 

when a transfer is proposed, the Director is allowed to re-examine and alter the eleinents of a 

right as a colidition of granting the transfer. Hardy v. ~ i ~ ~ i k s o n ,  123 Idalio 485, 489, 849 P.Zd 

946 (Idaho 1993). In particular, one way to protect a junior watei- right from iiijul-y i-csulting 

from a tral~sfer is to re-examine the qua~ltity ele~neilt of tlie riglit to be transfen-ed and I-ediice h c  
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quantity to tile historical use (as opposed to the qualitlry stated in the decree or iiiensej l i ~ ~ i s .  

the tlx-ee salient points of a transfeu regarding the case at hand are: 

1. The Dir-ectoi- can "'re-adjudicate" or adjust virtually any of tile elements oS the 

water right; 

2. the focus is on the injury wbicll might be caused to a j ~ n ~ i o r :  and 

3. the burden of proof of no injury is on the senior seeltiilg the transfei-. 

Water delivery calls or distribution demands, on the other hand, have an entirely different 

focus. According to Moe v. Harper, 10 Idaho 302, 307) 7 P. 645 (Idaho 1904)) the inecl~a~-iics of 

a water delivery call by a senior are: 

1. Wlnen tliere is a water shortage; 

2. the senior establishes his prior appropriation and right of use; ' "  
3. injury to the senior is presulned by tbe diversion of the jiinior; and 

4. the burden of proof is then on the junior to prove a laclc of ~I?]LII-y b y  an 

evidentiary standard of clear and conviiicing evidence. 

Id. at 307. - 

111 summary, suffice it to say, that in a transfer application, the biirden is on the sc,nioi- 

seeking the transfer to deinornstrate no injury to the junior. in a water delivery call, just the 

opposite is tixe; the burden is on the junior to overcome the presunied injul-y to tlie seniol- by an 

evidentiary staiidard of clear and convincing evidence and tlie quantity element is not re- 

examined as a legally recognized condition of allowing the delivery call. 

- -  -- 

19 This would be by a prepondera~~ce of the evidence standard, aud in present day pl-oceedings this u.-o~rIcf bc 
established by the senior providing the Director a certified copy of his partial decree from the SRBA, together ivith 
the Basin Wide Issue 5 - Comiected Soul-ces language, sllowillg the rights to be hydraulically connected, i.e., \c.hich, 
if any, were excepted. 
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8. Director's Duty to Adminiter-/Dishe-=ibute Water-. 

Because in the real world a water riylit is only as good as liow it is administered, there 

have developed some rather well defined principles of administration. Tllose are: 

1. The Idaho Legislature has adopted I.C. $5  42-602, 42-601, and 42-607, wliicli impose 

upon the Directol- and his watei-masters tlie duty to administer water. 

I.C. 5 42-602 governs a watelniaster's duties in "clear and ~ i ~ ~ a n ~ l ~ i g u o u s  terms." R . T .  

Nahas Co. Hulet., 114 Idaho 23, 27 (Idaho App. 1988). The Idaho Supl-erne Court has fiii-tiler 

defined the Dil-ector's obligatioli to administer water rights within a water district by priority as a 

"clear legal duty." Musser v. Hir~ginson, 125 Idaho 392, 395 (Idaho 1 994). 

2. 111 tinies of shortage, waterrnastei-s must distribute water according to tlie elernelits 

and priority dates of an "adjudication 01- decl-ee." State v. Nelsoi~, 13 1 Idaho 1 2, 1 h 

(Idaho 1998); see also I.C. 5 42-607; Stethem v. Skirmer, 1 1 Idaho 374, 379 (Idaho 

1905). 

3. The priority system provides certainty to water right holders and "protects and 

illiplelneilts established water rights." Allno Water Co. v. Dan-inqton, 95 Ida110 16. 

21 (Idalio 1972). Moreover, senior water right holders are "entitled to presilme that 

the watennaster is delivering water to the111 in compliance with the priol-~tles 

expressed in the govenling decree." @. 

4. Of primary impoltailce to the "takings issue" presented in this case is that indi\ridual 

water users or right holders have no authority to administer water on their om-11. 

Authorization to admilistel-idistributeic~~rtail water is vested only in the DII-ectoi- and 

his watermasters and the Director has a clear legal duty to do so. 



XI. 

SPECIFIC ISSUES 

1. Issue - Generally, whether the factors the Director taltes into account in 1-espontfing to a 

call are facially unconstitutioua1. 

Tlie Plaintiffs allege that CMR's are colitrary to law and ultimately unconstitutional with 

respect to both (1) how the Director is to respond to a delivery call by a senior water right holdel-; 

and (2) the criteria or factors the Director must consider when responding to tlie call. Thc 

Plaintiffs identify ~ ~ u l ~ i e r o u s  factors alleged to be central-y to law; factors such as: "iilaterial 

iiijur-y," "reasonableness of the senior water right diversion," "that the senior right co~ild not be 

satisfied using alternate points aiidol- nieaiis of diversion," tlie concept of "full ecoi1oii~ic 

development," "compelling a surface user to convert his poilit of diversioii to a groi~ild water 

source," and "reasonableness of use." Tlie Plaintiffs also allege that the considel-atioi~ of tl>csc 

factors results in ulveasoiiable burdelis and delays ultiillately impairing or intel-fel-ing wit12 the 

right of the senior illaking tlie call. 

This Court agrees in part and disagrees in part with the fol-egoing assertions of the 

Plaintiffs. The Court disagrees that each of the above stated concepts or factors considered when 

respoildi~lg to a delivery call are 011 their face contra]-y to the pl-ior appropriation doctl-ii~c ai-id 

therefore unconstitutional on their face. This dete~mination lnust be evaluated in the context of 

the standard of review for a coilstitutional challel~ge to a statute or adn~inistl-alive I-?lie. 111 

particular, there is a presumption of constitutiollality and if the provision can be construed in a 

lnanner which is constitutional, the provisioll will withstand the challenge. See State u .  Pratlier, 
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135 Idaho 7'70, 772. 25 P.3d 83. 56 (Idaho 2001 1. In r l -~~s  rispcct. the Court finds 113;ii P l a i n ~ j  if's 

did not meet this standard. 

Ho~vever, tlie Coult finds the CMR's constitutiolially deficient for fa~lure to also ~r-ltegl-ate 

the colicoliiitallt tenets and procedures related to a delivery call, wliich have 1~isto1-1 cal l y hzi.11 

held to be necessary to give effect to the constitutlol~al protectioiis pertaining to senior water 

rights. Specifically, tlie CMR's fail: 1) to establish a proced~iral fi-al~ieworii ps-operl y ailocat113y 

the well established burdens of proof; 2) to define tlie evideiltiary standards that the Directoi- is 

apply in responding to a call; 3) to give the proper legal effect to a pai-tial decree; 4) to establisi~ 

objective criteria necessary to eva-luate the aforementioned factors; and 5) to establisl~ a 

workable, procedural fralnework for processing a call in a time fl-anie columensurate 1~1th the 

need for water - especially irrigation water. 

2. Issue - Specifically, the factors to be considered by the Director can be construed 

consistently with the prior appropriation doctrine. 

The factors and policies contained in the CMR's and alleged by the Plaintiffs to be 

contrary to law can be collstrued consistent with the prior appropriation doctrine. At first blus1-l. 

lnany of the factors and policies set forth in the CMR's appear to be more akin to pi-iuciples 

associated with the riparian doctrine, which as discussed earlier. has been speci ficai 1 y rejected in  

Idalto (riparian principles exist only to the extent they do not conflict \vi113 I-igi-lts accj~~ii-ed 

tlu-ough prior appropriation). Nonetheless, soine of these factors and policies have also been 

considered in the context of the prior appropriation doctrine, althougli one must be cal-elill to 

evaluate the context in which they were made. For example, the CMR's make a general 

statement of policy of reasonable use of surface and ground water. 
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Reason;dble Use of' Surface and Gruand !Vaterr. These r~i'ies iniegratc: 
the adr~iinistr3tion and use of surface and ground water in a manner 
consistent with the traditional policy of reasonable use of both surface and 
gsound water. The policy of reasonable use includes the co~lcepts of 
priority in time and superiority in right being subject to conditions of 
reasonable use as the legislature may by law prescribe as provided in 
Article XV, Section 5 ,  Idaho Constitution, optimum development of 
water resources in the public interest prescribed by Article XV, Section 7. 
Idaho Constitution, avid full economic development as defined by Idaho 
law. An appropl-iator is not entitled to command the entirety of large 
volumes of water in a surface or  ground water source to support his 
appropriation contrary to public policy of reasonable use of water as 
described in this rule. 

IDWA 37.03.1 1.020.03. (emphasis mine). The above quoted nile comes fl-0111 at Ieast three (3 )  

distinct sources, namely: Article XV, $ 5 (which deals chiefly with the subject of priorities as 

between water users in canal systems who expect to receive water under a "sale, rental, or 

distribution" from the canal, and not fl-om the original diverterhater right holder): Article XV. 5 

7 (creating a State Water Resource Agency to fovmulate and inlplement a state water plan foi- 

optilnunl development of water resources in the public's interest; "optimal development" must 

be read togetlser with section 3 to be "optimal developlneiit i11 accorda~ice with the prior 

appropriation doctrine"); and the Rule announced in the Schodde case." Schodde v. Twill 

Falls Land & Water Co., 224 U.S. 107 (1912). While the above rule is a "cut and paste" from 

these three distinct sources, none of which are "cui-tailment" sources: the Idaho Supreme Court 

did state in Washington State Su,gar Co. v. Goodrich, 27 Idaho 26, 147 P. 1073 (Idaho 191 5): 

'O Schodde placed a waterwheel in the Snake River and sought to maintain a right to use the current of the river to 
operate the wheel which would be negatively affected by the construction of Milsler Dam. The U.S. Supreme court 
stated: 

[Tlhe license given by the terms of 9 3184 of the Revised Statutes of Idaho.. . does not 
confer upon such riparian owner the power to appropriate, without reference to beneficial 
use, the entire voluine of a river or its current, to the destruction of rights of others. to 
make appropriations of unused water. 

Schodde, 224 U.S. at 123. The Idaho Supreme Court in Arkoosh v. B i  Wood Canal Co.,- stated: 
Schodde ... is clearly distinguishable because therein the interference was not with a 
water right but with a cur-rent. In other words, the same amount of water went to 
Schodde's place as before . . . this is an action for an injunction to restrain appellant fi-0131 

interfering with respondents' water rights. 
k k o o s h  v. Biq Wood Canal Co., 48 Idaho 383,397 (Idaho 1929). 
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A prior appi-opl-iator is only entitled to t i le water to the extent that he has 
use for it when economically and reasonably used. It is the policy of tile 
law of this state to require the highest and g-eatest possible duty fl-om the 
water of the state in the interest of agriculture and for useful and beneficial 
pulposes. 

Washington State Sugar Co., 27 Idaho at 44. In Faimes's Cooperative Ditch Co. v. Riverside 

Irrigation Dist., 16 Idaho 525, 102, P. 45 1 (Ida110 1909), the Idaho Supreme Court stated: 

Econolxy must be required and demanded in the use and application of 
water. Water users should not be allowed an excessive quaiitity of water 
to compensate for and counterbalance their neglect or indoleilce in the 
preparation of their lands for the successful and economical application of 
the water. One fanner although he has a superior water right, should not 
be allowed to waste .enough water in the irrigation of his land to supply 
both him and his neighbor siinply because his land is not adequately 
prepared fol- the ecollomical application of the water. 

Farmer's Cooperative Ditch Co., 16 Idaho at 535-36. In Poole v. Olaveson, 82  Idaho 496, 356 

P.2d 61 (19601, the Suprenie Court reiterated that the policy of the state is to secure the 

maximum use and benefit and least wastefi.11 use of its resources. Poole, 82 Tdalio at 502. 

Accordingly, at least on its face, the integration of this policy is not ilecessarily inconsistent with 

Idaho's version of the prior appropriation doctrine. 

The CMR's define the factor of "material injury" as "hindrance to or illipact upon the 

exercise of a water right caused by the use of water by another person as determined in 

accordailce wit11 Idaho law. .." IDAPA 37.03.11.010.14. The result is that a senior user cannot 

call for water if the water is not, or will not, be put to a beneficial use, irrespective of whether tlie 

right is decreed. Idaho Code 8 42-220 codifies that "neither such licensee nor allyone cIai111ing a 

right under such decree, shall at any time be entitled to the use of more water than can be 

beneficially applied on the lands for the benefit of which such right may have been confi~-med." 

Idaho Code 5 42-220 (WEST 2006). In addition, this concept was discussed in the constitutional 

debates. & Proceedings and Debates at 1136. Idaho case law is also replete with references to 

---Fn ~ X T  DT A TNTTFF,C,> MOTION FOR SUMMARY JUDGMENT. - 86 



the established principle that a water right holder is not eiltiticd to divert more warel- ~ m d e s  ills 

right, albeit established, tliaii he can put to a beneficial use. See Coulson v. Abei-deen - 

Springfield Canal Co., 39 Idaho 320 (Idaho 1924); Hutchins at 38-4 1 (nii11ie1-oils citations 

omitted). As a corollary, it therefore follows that a senior calinot make a call for water ~ ~ n d e r  his 

riglit if the watei- is not being put to a beneficial use consistent witli his iiglit or decree. No water 

user has a i-iglit to waste water. lil ail SRBA district court case deciding whether a relnark sliould 

be included in the face of a partial decree to qualify that the amount of watel- that can be sought 

incident to a call was limited to its beneficial use, as opposed to the actual quantity stated in the 

decree, this Judge, then presiding in the SRBA, rejected the necessity of snch a remark but held: 

Implicit in the quantity element in a decree, is that the right Roldel- is 
putting to beneficial use the amount decreed. As tlie Ida110 Supreme Court 
has stated: 'Idalio's water law mandates that the SRBA not decree water 
rights 'in excess of tlie al~iouiit actually used for beneficial purposes for 
which such right is claimed'.' State v. Hagerrnan Water Riglit Owners, 
130 Idaho 727, 730, 947 P.2d 400, 403 (1997); quoting I.C. 5 42-1407. 
However, the quantity element in a water right necessarily sets the 
'peaky limit on the rate of diversion that a water right holder may use 
a t  any given point in time. In  addition to this peak limit, a water user 
is further limited by the quantity that can be used beneficially a t  any  
given point in time (i.e. there is no right to divert water tliat will be 
wasted). A & B Imgation District v. Idaho Conselvatioll League, 131 
Idaho 411,415, 958 P.2d 568 (1997). The quantity element is a fixed or  
constant limit, expressed in terms of rate of diversion (e.g. cfs o r  
miners inches), whereas the beneficial use limit is a fluctuating limit, 
which contemplates both rate of diversion and total volume, and takes 
into account a variety of factors, such as climatic conditions, the crop 
which is being grown a t  the time, the stage of the crop a t  any given 
point in time, and the present moisture content of the soil, etc. The 
Idaho Constitution recognizes fluctuations in use in that it does not 
mandate that non-application to a beneficial use for any period of 
time no matter how short result in a loss or reduction to the water 
right. State v. Hagennali Water Right Owners, at 730, 947 P.Zd at 403. 

Finally, it is a fuiidamental principal of tlie prior appropriation doctrine 
that a senior right holder has no right to divert, (and therefore to 'cal I , ' )  
more water than call be be~ieficially applied. Stated another way, a water 
user has no right to waste water. III State v. Hagennan Water Rights 
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Ow~~ers ,  130 Idaho at 735, 947 P.2d at 308, the Idaho S~lpreme Court 
stated: 

A water user is not entitled to waste water.. . It follo~vs that 
a water right bolder cannot avoid a partial forfeiture by 
wasting portion of his or her water right that cannot be put 
to beneficial use during any part of the statutory period. If 
a water user cannot apply a portion of the water right to 
beneficial use during any part of the statutory period, hut 
must waste the water in order to diver? the f~ll l  ~ I - I - I O L L ~ I ~  of 
the water riglit, a forfeiture has talten place. 

Id. (citations omitted). 

NSGM'D has not convinced this Court that it is necessary to have a 
restatement of this principal on tlie face of a water right decree. More 
importantly, tlie quantity elernent of a water right does not contemplate 
minute by minute, or hour by hour, limitations on diversions, as this tnlly 
would be an administrative nightmare. 

Memo. Decision and Order on Challenqe; Order Grantilig State of Idaho's Motion for tlie Court 

to Take Judicial Notice of Facts; Order of Recornniitiiient with h s t ~ ~ ~ c t i o i ~ s  to Special Mastel- 

Cushinan ((Nov. 23, 1999) (Barry Wood, SRBA Presiding Judge) (emphasis mine). On this basis 

the Court does not find the concept of "material injury" to be facially incoilsistent with prior 

appropriation. 

Tlie coiicept of "reasonableness of diversion" is also a tenet of tlie prior appropriatioi-~ 

doctrine. It is established with respect to both ground and surface water that a water user may 

not comniand the entirety of a volume of water of a ground or surface source to support his 

appropriation for a beneficial use involving less than the entire volume. Rather, there is a 

"reasonableness" limitation imposed on the appropriation. In Schodde v. Twin Falls Land & 

Water Co., 224 U.S. 107 (191 I), the U.S. Supreme Court upheld tlie deteni~ination that a water 

user could not appropriate the entire flow of the river to satisfy a limited beneficial use. 

Schodde, 224 U.S. at 107. As discussed earlier, however, Schodde dealt with the current of the 
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river, not the water right. The Court discussed a ii~~iitatiorl based on the reasonable~?es of the 

diversioli in contrast to tlie quantity actually being put to beileficial use. @. As far as gi-ouid 

water is concerned, following the eliactl~lelit of the Idaho Ground Water Act in 1951, 1.C. ,$ 12- 

226, et seq., senior ground water puixpers were protected oiily to the extent of reasonable groillld 

water pumping levels as established by the Director. Idaho Code 5 42-226 (WEST 1006). 1'1-101- 

to its enactment and application, ground water punlpers were protected to historic pumping 

levels but subject to subsequent appropriators bearing the cost of changing the senior's method 

or means of diversion. Pal-lter v. Wallentine, 103 Idalio 506, 5 12, 650 P.2d 648 (Idaho 1982); 

(citiiig Noh v. Stoner, 53 Idaho 651, 26 P.2d 11 12 (Idaho 1933); Hutchins, Protection in Means 

of Diversion of Ground Water Supplies, 29 Cal L. Rev. 1, 15 (1 941)). The overriding policy in 

support of this reasonableness limitation rests on the policy of the maxilnum use and benefit of 

tlie state's water resources. Parker 103 Idalio at 513; citilig Poole v. Olavesoii, 82 Idaho 496, 

502,356 P.2d 61, 65 (Idaho 1960). 

The concept of being able to compel a senior to modify or change his poilit of diversioii 

under appropriate circumstances is also consistent with the prior appropriation doctrine. As 

explained ill Noh, the Idaho Supreme Court expressly held that although a senior was protected 

to historic pumping levels, to ensure full economic development of water resources, subsequent 

appropriators could nonetheless compel the senior to chalilge lsis method or means of diversioi~. 

albeit at the expense of the subsequent appropriator. Noh, 53 Idaho at 657. How this principle 

would apply to hydraulically connected surface spring users has yet to be decided. In pai-ticulal-. 

whether the senior surface user is protected to liistolic levels but could be co~iipelled to coiivert 

to ground water at the expense of subsequeilt appropriators, or whether the meails and level of 

diversion prevents a Schodde type situation, in that a senior spring user cannot tie up the eniii-e 
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7 1 volume of water of ail aquifer i11 order to ~naiiliain the natul-a1 OOM o f  rl s p ~ - i : i ~ .  112 ~ 1 1  

likelihood, this detei-mination would have to be deteimined oil a fact speclfic basis. 

Nevertheless, the priilciples are generally consistent with the prior appropriation doctrine. 

This same reasoniilg relates to the ability of the Director tlxough tlie CMR's to require 

replacelnent water in lieu of hydraulically connected surface water diverted under the seniol- 

1-igl~t, so long as no injury inures to the senior. Provided, however, that tlie subsequent 

appropriator must bear the cost of supplying the replacement and the 1-eplacei~leiit ili~isi be 

timely. This replacemellt reasolliilg is also co~~sistent with the nature of a water right. A \vate~- 

right is an usufixtctuary right. Proceedings and Debate at 1128. See also, Mr. Meybu~ii's 

comments at id. at 1168. The appropriator has the right to divert and p ~ i t  the water to belieficiai 

use but does not owl1 the corpus of the water. See id. 

3 .  Issue - The CMR's fail to incorporate any of the necessary and historically established 

constitutional protections pertaining to water rights. 

Although the factors enuinerated above, which are listed in the CMR7s, survive a facial 

challenge, the absence of any of the concoinita~~t l~istorically and col~stitutionally establisl~ed 

procedural componellts, including: presuinption of injury, burden of proof, objective stai~dards 

for review, and failure to give due effect to the partial decree for a senior water 1-igllt, do not 

withstand such a challenge. Such components are necessary to protect and prevent dimii~isl~ment 

to vested senior property rights. Stated another way, it is these concomitant procedul-a1 

compollents which give the primary effect and value to "first in time, first in rigllt." 

" T h s  Court refers to this as the "bath tub" example; more specifically, with the aquifer being the bath tub and the 
spring being the overflow from the bathtub, and the result being that the olily time the "over-flow" produces \\:atel- is 
when the bath tub is full. 
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This Court aclaiowledges that most of the issues peltaii~ing ro the pi-] ~ ~ c i p i c s  co~i~p i - l s i  ng 

the prior appropx-iation doctrine have developed in the context of surface water only. A p p l y ~ n s  

these same principles to the integration of surface and g,round water presents an entirely new set 

of complexities. Noiletheless, because the law requires admillistration in accordance with 

Idaho's versioil of the prior appropriation doctriiie, these surface/gi-ound water co~nplexities 

caixlot oveil-ide the procedural mechanisms that have l~istorically and col~stitutionally been in 

place to ensure that the administration of a water right does not undermine the decreed eie~nents 

of such a water right. The lack of any meaningful timely process, objective standards or 

established burdens allows administratiol-r of the rigllt under the CMR's to cil-cu~nvent certain 

constitutional protections that have been historically accorded water rjgl~ts. The result is a 

diminishneilt of the senior water nights which ainounts to ail unlawful taltii~g. 

A. CMR's improperly allow re-evaluation or de facto re-adjudication of a decreed 

i-io,ht. 

With the exceptioil of the water rights froin Basin 01 (the mail? stem of the Snake River 

upsti-eain &om Milner Danl), the water lights at issue are within one or more or-ganized water 

districts in accordance with I.C. 5 42-602, et seq. Significant to this analysis is that many of 

these rights have been adjudicated and decreed in the SRBA." This means that the elements of 

the rights have already been judicially determined. Accordingly, n-~ost but not all issues 

pertaining to quantity, reasonable use, waste, beneficial use, reasonableness of divel-sion, etc. 

should have been previously identified in the Director's iiivestigation and subseqiient 

" Some may still be in the process of being adjudicated in the SRBA but are being administered according to the 
Director's recommendation. 



recommei~datio~l to the SReA Court as part of tile SRBA adjudicatioll pi-ocess.'' These issues 

would then have been litigated and ultimately adjudged. This does not mean, as ICWA con-ectly 

points out, that a senior initiating a call is always using the right consisrent with its deci-eed 

elements. For example, if a water user is not irrigating the f~lll 1l~lmbe1- of acres deci-eed ~ i ~ ~ i i i ' i .  

the right he would be precluded fi-om lnalcing a call for the full decreed quantity. Clearly, the 

Director has the duty and autlioi-ity to consider such circumstances when responding to a call. 

111 State v. H a m a n  Water Rights Owners, 130 Idaho 736, 947 P.2d 409 (Idaho 1997), 

the Idaho Supreme Court discussed the effect of a decreed right in the SRBA pointing out that 

decreed rigl~ts are not insulated from being lost or reduced based on evidence that tlie right has 

been forfeited. Hageman Water Riglits Owners, 130 Idaho at 741. Consistent with tliis 

reasoning is the acknowledgment that a partial decree is not conclusive as to any post- 

adjudication circu~nstai~ces or unauthorized changes in its elements. However, that sa111e 

reasoning does not pellnit the Director the authority to "shoe-horn" in a con~piete re-evaliiatiou 

ailalysis of the scope and efficiencies of a decreed water right iii conjunction with an 

adlninistrative delivery call. As this Court previously discussed in a prior sectioii of this 

decision, a delivery call does not convert a water right to a transfer proceeding. 

The consequence of a de-facto re-evaluation process is that the senior- is put in the 

position of having to re-defend the elements of his adjudicated light every time he maltes a 

delivery call for water. Tliis creates several problems. First, it fails to give conclusive effect to 
1 

the adjudicated right. To the extent the senior is using the right consistent with its decreed 

elements, it is ves judicata as to the scope and efficiencies of the water riglit. It s11ouId be 

pointed out that in the course of the SRBA proceedings, a claimant either had to overcome the 

presumptive effect of the Director's recommendation by proving up the elements of his water 

" Issues *elated to specific aquifer levels may not be identified and litigated as part of the adjudioatloll pl-ocess. 
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right; or lsad to have the Director's concui-rence with any proposed settien-ieilt. It is coi~tl-al-y to 

law that the Director. or ally party to the SN3A could, in effect stipulate to tile elen~cnts of a 

water right in one proceeding and then collaterally attaclc the saisle elements when the right is 

later sought to be enforced. A decreed water riglst is far 11701-e than a right to have another 

lawsuit, only this time with the Director. 

Second, in order to give any meaiiingful coisstitutional protections to a senior water riglit, 

a delivery call procedure inust be completed coiisiste~st wit11 the exigencies of a growing crop 

during an ii~igation season. Tlse SIlBA adjudication process for a water right extends well 

beyond the time frame of an irrigation season. The same is also tnle in an administrative transfer 

proceeding in which the elements of the right are properly and legally subject to a cornplete re- 

evaluation. & I.C. $ 42-222. Ultimately, putting the senior in the position of having to re- 

defend a decreed riglst in a delivery call undeimines the water right, as the process cannot bc 

colnpleted consistent with the exigeilcies related to the ii~igatiilg of crops. Moreover, any delay 

occasioned by the process impermissibly shifts the burden to the senior right, tll~is diminishjny 

the right. The concept of time being of the essence for a water supply for in-igation rights is one 

of the primary basis for the preference system in 5 3 of Article XV of the Constit~ltioli. 

The CHAIR. . . . I will say to the gentleman that I was on that coil-imittee, 
and the object of putting in that clause was, that where water had bee11 
used for the three purposes from one ditch, and the water ran sholt, the 
preference should be given first to domestic purposes, l~ousehold use, and 
next to agricultural purposes, because if crops were in progress, being 
green, and the water was taken away for mining purposes, the crop 
would be entirely lost. That is the reason the committee saw fit to 
state it in that manner. 

Proceedings and Debates at 11 15 (emphasis mine); see also d. at 1 122-23 



standards, which are part and parcel of Idaho's j~ersiom of the prior appropriat ion 

doctrine, is u-e~lconstitutiona1 on its face. 

In a prior sectioil of this decision, this Court discusses certain principles and tenets of 

Idaho's versio~l of the prior appi-opi-iatioil doctrine. The CMR's list the factors the Dil-ec tol- is to 

consider when responding to a delivery call. However, the CMRYs exclude the procedures for 

responding to a call that are integral to the prior appropriation doctrine. It is well established ill 

Idaho that incident to a call a senior must show by a preponderance of the evidence that Itis water 

right is hydraulically coimected to juniors alleged to cause injury. Moe, 10 Idaho at 305-07. 

Upon such a showiilg, injury is then presumed. Id. Hydraulically connected juniors illen ]lave 

the burden of demonstrating by a standard of clear and collvincil1,q evidence that curtailiiig their 

rights would not result in a return to the senior malcing the call. a. These respective burdells are 

integral to the constitutiollal protections accorded water riglits. Id. The CMR's lnalte absoliltel y 

110 reference to these relative burdens of proof. Couilsel for the IDWR acknowledged this at oral 

argunieilt: "The [CMR's] do not as I recall, specifically mel~tion b ~ ~ r d e n  of proof. The senior I S  

required to make a call, and the director evaluates the criteria."24 Tr. page 72 (emphasis 

mine). Given the complexities and uncertainties associated with the integrated administration of 

ground and surface water, the application of the appropriate evidentiary standards and relative 

b~ l~dens  are essential in order for the Director's fiildiilgs to be in compliance with established 
1 

coilstitutional procedures. Under these circumstances, no bur-den equates to inlpenl-ilsslble 

burden s l~ i  fting. 

" To this Court, this statement speaks volumes as to the sliortcomings of the CMR's as presently drafted. This 
approach significantly and immediately dinlinishes the senior right. This procedui-e also near-l y ins tail t a i i c o ~ i s l ~ ~  
places the calling right and the Director in an adversarial position. This position is inconsistent with 1.C $ 42-60? 
and with the burden being on the junior. 
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There is also a sipificant difference in stalidards of rzquired proof based on clear and 

convilicilig evidence, a preponderance of evidence, and simply a disc]-etioiiary standal-d of  

"reasonableness" in the eyes of the Director as used in the administrative process. The 

evidentiary standard of "preponderance of evidence" ineaiis "such evidence, as w11e11 wei yhed 

with that opposed to it, has more convincing force and fro111 whicl~ it results, that the greater 

possibility of tnltli lies therein." Big Butte Ranch. Inc. v. Grasn~ick, 91 Idaho 6, 9. 41 5 P.2d 48. 

5 1 (Idaho 1966). The evidentiary standard of "clear and convincing evidence is a heightened 

standard and lileans "a greater degree of proof than a mere preponderance." Idaho State Bar v.  

Topp, 129 Idaho 414, 416, 925 P.2d 1113, 11 15 (Idaho 1996). The CMR7s need to define tlie 

appropriate standard the Director is to apply when responding to a call, and allocate the burdelis 

according to established principles of the prior appropriation doctrine. As discussed in the next 

section, a discretionary standard of "reasonablei~ess" in the eye of the Director does not comport 

wit11 the Constitution. 

C. The CMR's are also devoid of any ob-iective standards against which the 

Director is to apply the various criteria. 

The application of tlie CMR's is further problematic because of the abseiice of any 

objective standards from which to evaluate tlie criteria the Directol- is to consider wlien 

responding to a delivery call. The CMR's list the various criteria the Director is to consider 

when responding to a delivery call, and then evaluate these criteria in the context of a 

"reasonableness standard." However, there is nothing more concrete to establisl~ what is or is 

not reasonable. For example, there is a significant difference between a fiiidiiig of 

ullreasonableness based on a water user's ability to employ new technology to collserve ivaiel-. 


